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THE PUBLIC SERVICE COMMISSION OF 
MASSACHUSETTS 

The Massachusetts Board of Railroad Commissioners 
was established in 1869. Under the leadership of Charles 
Francis Adams it soon gained a reputation for independence, 
initiative and a high order of intelligence, and for many years 
was the favorite example of those who believed that the 
railroads could be better regulated by cool counsel, publicity 
and friendly admonition than by force and compulsion. 
But times have changed. At the ripe age of forty-four years 
the career of the commission has practically been brought 
to an end and it has been converted into a new and quite 
different body known as the Public Service Commission of 
Massachusetts. 

This change has been wrought by the so-called " Wash- 
burn Act," made law by the recent Legislature over the veto 
of the Governor. The chief features of the act, which re- 
sembles similar legislation enacted in other states during 
the past few years, are briefly as follows: — 

1. The name of the Board of Railroad Commissioners is 
changed to Public Service Commission and its membership 
is enlarged by the addition of two new commissioners, the 
three members of the old board continuing in office. The 
initial terms of office are one, two, three, four and five years, 
as designated by the Governor, but in the future one member 
will be appointed annually for a five-year term. 

2. The salaries of the commissioners are increased, the 
chairman receiving $8500 and each of the others, $8000. 
The former salaries were $6000 and $5000. 

3. The jurisdiction of the commission extends not only 
over railroad, railway, express, car and certain steamship 
companies, but also over telephone and telegraph companies, 
which have heretofore been under the supervision of the 
Highway Commission. 
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4. The commission is given broad power to employ such 
legal, expert and other assistance and to expend such sums 
of money in the prosecution of its work as it deems best, 
provided that it does not exceed the annual appropriation 
of the Legislature. The authority of the old board was 
extremely limited in this respect until 1911, and even after 
the statute of that year it had no such wide discretion as is 
given the new commission. 

5. The commission is given power, " after a hearing had 
upon its own motion or on complaint " and if it believes 
that any rates, fares or charges are " unjust, unreasonable, 
unjustly discriminatory or unduly preferential or in any wise 
in violation of law," or that they are " insufficient to yield 
reasonable compensation for the service rendered," to deter- 
mine and fix by order the just and reasonable rates, fares 
and charges thereafter to be observed. It is given similar 
power with respect to " regulations, practices, equipment, 
appliances or service." The old board had wide authority 
to investigate and to make recommendations with respect 
to these matters; but it had, in general, no power to issue 
positive orders. 

In this connection, the commission is given specific au- 
thority to order the electrification of any steam railroad 
lines, but this authority is carefully hedged about by the 
following interesting restriction: — 

Before making such order, the commission shall consider the rela- 
tive importance and necessity of the changes in any specific regula- 
tions, practices, equipment and appliances proposed to be included 
therein and of other changes which may be brought to its attention 
in the course of such hearing, the financial ability of the carrier to 
comply with the requirements of such order, and the effect of the 
carrier's compliance therewith upon its financial ability to make 
such other changes, if any, deemed by the commission of equal or 
greater importance and necessity in the performance of the service 
which the carrier has professed to render to the public. 

6. As under the interstate commerce act, the companies 
must file with the commission and keep open to public 
inspection printed schedules of all their rates, charges, etc., 
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for service within the commonwealth, and are prohibited 
from departing, directly or indirectly, from these scheduled 
charges. An exception is made in the case of special con- 
tracts made by telephone and telegraph companies and in 
force when the act takes effect. Whenever any such con- 
tracts become terminable by notice, however, the commission 
is empowered to require their termination. As under the 
interstate commerce act, the commission may suspend the 
taking effect of proposed changes in the scheduled rates for 
not more than six months, pending investigation as to their 
propriety; and, in case of such suspension, the burden of 
proof is on the companies to show that a proposed increase 
in rates is reasonable. 

These provisions in regard to the filing of rate schedules 
are entirely new to Massachusetts law. 

7. A somewhat unusual provision empowers the commis- 
sion to be represented " at any public hearings before any 
legislative committee or public board in this commonwealth 
or any other state or of the United States, with respect to 
any proposed legislation or action by public authorities 
within or without this commonwealth affecting any public 
service within this commonwealth subject to its super- 
vision." The Legislature probably had in mind the sorry 
consequences, throughout New England, of loose railroad 
legislation in the State of Connecticut. 

The same section gives the commission power to petition 
the Interstate Commerce Commission for relief and to pre- 
sent evidence and arguments, if it believes that any common 
carrier subject to its supervision is violating any provision 
of the interstate commerce law. This provision will give 
shippers in Massachusetts the opportunity to enlist the aid 
of the Public Service Commission and its experts in pro- 
ceedings before the federal commission. 

8. The commission is empowered to examine and compel 
the production of books, papers and documents; to compel 
the attendance of witnesses; to audit annually the books 
of any company or class of companies under its supervision; 
to prescribe forms of accounts, records and memoranda; to 
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inspect plants, premises and property; to determine the 
fair value of property; and to require the establishment of 
through routes, joint rates and switch connections. Some 
of these powers the old board possessed, but in every case 
the authority of the new commission is made more explicit, 
clear and certain. The act also contains an " anti-pass " 
provision. 

9. The Supreme Court of Massachusetts is given juris- 
diction to review, annul, modify or amend any rulings or 
orders of the commission which are unlawful, but to the 
" extent only of such unlawfulness." The burden of proof 
is placed upon the party adverse to the commission to show 
that its order is invalid, and preference is given over all 
other civil proceedings pending in the court except election 
cases. 

10. The Supreme Court is also given jurisdiction to en- 
force all valid orders of the commission by mandamus or 
injunction. There are, however, no provisions, such as 
are usual in similar acts in other states, prescribing penalties 
for the violation of orders or of the law itself and making 
the officers and directors of companies personally liable in 
criminal proceedings for such violations. 

11. The previous statutes under which the Board of Rail- 
road Commissioners and the Highway Commission acted, 
continue in force except in so far as they are inconsistent 
with the provisions of the new act. 

In addition to the above, the act contains provisions, in 
the much-discussed sections 15 and 16, amending the law 
in regard to the issue of securities by railroad companies. 
It was, in fact, the inclusion of these sections which led 
Governor Foss to veto the bill. To understand the con- 
troversy which they aroused, however, a knowledge of the 
history leading up to this legislation is necessary. 

The Board of Railroad Commissioners, for so many years 
the pride of Massachusetts, as it grew older, began to lose 
public confidence. It became less and less an aggressive 
and progressive force dealing in a broad and statesman- 
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like way with the great transportation questions of the com- 
monwealth, and grew to be largely a mere board of arbitra- 
tion between the public and the corporations and an agency 
for the disposition of routine matters. Perhaps, if it had 
continued to possess the services of a Charles Francis Adams, 
this crystallization would not have taken place; but the 
personnel of the board was not wholly responsible for its 
diminished reputation. 

The anti-stock watering laws of 1894 and numerous other 
statutes passed after Charles Francis Adams' day threw 
upon the board a constantly increasing load of new duties, 
often routine in their character, which grew in volume as 
the population and business of the State increased. These 
duties were assumed without substantial change in organiza- 
tion or increase in staff, and in consequence the commissioners 
were swamped with detail which might better have been 
handled by subordinates. Perhaps it was this fact which 
led the Legislature, on more than one occasion, to refer 
transportation questions of vital importance, such as the 
New Haven-Boston & Maine "merger" question, to special 
commissions. 

The creation of powerful public service commissions in 
other states, armed with mandatory powers and equipped 
with a large force of counsel, engineers and accountants, 
further lowered the board's prestige; and public discontent 
was heightened by the rapid rise of a transportation monop- 
oly in New England dominated, not by local interests, 
but by the financial giants of New York City. The feeling 
became prevalent that a commission with far larger resources 
and power was necessary to cope with this huge and alien 
force. 

Governor Foss was awake to this feeling when he came into 
office, and immediately demanded the creation of a powerful 
public service commission for the control of all manner of 
public utilities. During his first and second terms his 
appeal fell on deaf ears, so far as the Legislature was con- 
cerned. The Republican majority denied the necessity 
for the change and even challenged the Governor's claim 
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that public opinion demanded any such legislation. In 
his third term, however, the Legislature saw a great light. 
This change of front in the recent session was due, beyond 
much doubt, to popular feeling over the delinquencies of 
the New Haven Railroad. It became evident that the 
Railroad Commission had been negligent in its consideration 
of the affairs of that railroad monopoly and had allowed 
wasteful expenditure of capital and financial manipulation 
to take place with hardly a word of protest or even of passing 
comment. In the face of these revelations, opposition to 
the overhauling and strengthening of the Massachusetts 
system of regulation began to disappear. 

Even the railroad forces experienced a change of heart. 
Confronted by agitation for the restoration of competition 
and the enforced separation of the Boston & Maine Railroad 
from New Haven control, they speedily came to the con- 
clusion that a strengthened commission would be vastly 
preferable. They ceased their opposition and did all that 
they could to buttress the doctrine that the cure for the ills 
of monopoly is public regulation and under no circumstances 
competition. They encouraged the idea that the " Wash- 
burn Bill " was a solution of the " New Haven situation." 

For their support of this legislation, however, they de- 
manded and received a quid pro quo in the shape of sections 
15 and 16. A detailed discussion of these sections would 
require more space than can be given in this article. Briefly, 
their chief purpose was to enable the railroads to issue long- 
term debentures or notes, unsecured by mortgage, up to 
twice the amount of their outstanding capital stock, thus 
relaxing the existing law which limited the issue of such 
securities to the amount of this stock. The excuse offered 
was the difficulty of raising necessary funds for the New 
Haven and Boston & Maine railroads in their impaired 
financial condition. 

The original sponsor for the bill, Representative Wash- 
bum, has publicly stated that the railroad forces offered their 
hearty support if these sections were included, and threatened 
to do everything in their power to kill the bill if they were 
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left out; and there is little doubt that this was their attitude. 
Because of these sections, Governor Foss vetoed the bill. 
The basis of his opposition is well stated in the following 
paragraph from his brief and pungent message: — 

The merits of Sections 15 and 16 of this act I find it unnecessary 
to consider because, whether good or bad in themselves, they are out 
of place in the measure, and are, as everyone knows, the price 
exacted by the railroads for their permission to enact the other 
provisions of this bill. They present but a single question for the 
Legislature and the people of the Commonwealth to consider: 
Is Massachusetts ready to purchase from the railroads the right to 
enact this law ? If I have any knowledge of the purposes and de- 
sires of the people of this Commonwealth, they will not approve this 
humiliating bargain, and I trust that Massachusetts will never 
purchase the right to enact this or any other measure. 

The Governor was strongly supported in his position by a 
large and influential portion of the public press; yet the bill 
became law over his veto. The Legislature could easily 
have made sections 15 and 16 a separate measure, to be 
considered strictly upon its own merits; yet it flatly refused 
even to entertain the idea. The consequence is that the 
people of the commonwealth are now confronted by this 
disquieting question: do the railroads have such strong 
influence or control over the Legislature of Massachusetts 
that the public control features of the " Washburn Act " 
could not have become law apart from the financial sections 
which the railroads desired, and without their approval and 
consent ? Unfortunately, the evidence points strongly 
toward an affirmative answer. 

As constituted, the new Public Service Commission of 
Massachusetts differs radically in one important respect 
from similar commissions recently created in other states. 
It does not control all the public utilities, but only a portion 
of them. Gas and electric light companies still continue 
under the supervision of the Gas & Electric Light Com- 
mission. This was due partly to the fact that the latter 
commission has done some really excellent work in recent 
years, but more especially, in all probability, to the fact 
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that the gas and electric companies would have objected 
very strenuously to those provisions of the " Washburn 
Act " which require adherence to published schedules of 
rates and allow the commission to act upon its own initiative 
and without complaint. 

What will the new commission be able to accomplish ? 
It depends, of course, largely on the personnel. A statute, 
however good, is but a tool, and its effectiveness depends 
upon the men who use it. In this case, the men are the three 
members of the old board and the two new members recently 
appointed by Governor Foss. The three survivors did not 
greatly distinguish themselves under the former regime, 
but may be quickened into greater activity by the influence 
of their new surroundings. One of the new members is an 
able Democratic lawyer with a reputation for courage and 
independence; the other is a Republican ex-congressman 
with a conservative record. 

The new commissioners have the opportunity to build 
up a formidable machine for the regulation of the companies 
under their supervision, an opportunity such as the old 
board never possessed. They can surround themselves 
with expert advice in every department, leave details for the 
consideration of subordinates, and concentrate their atten- 
tion upon securing for Massachusetts the quality of public 
transportation and telephone service which her age, wealth 
and population deserve. Beyond question the commission 
will have plenty to do. The unfortunate railroad situation 
will at once put its strength and independence to the test. 
Massachusetts, and indeed most of New England, has fallen 
into the hands of a transportation monopoly embracing 
railroads, trolleys and steamship lines and unique in its 
extent and comprehensiveness. The influence of this 
monopoly reaches potently into financial, commercial and 
political circles. Will the commission be able to resist these 
influences ? If it does resist, how much will it be able to 
accomplish ? 

The experience of Massachusetts in the next few years 
will go far to determine whether or not public regulation 
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can make private monopoly on a large scale endurable, 
whether such regulation is likely to become a permanent 
feature in the scheme of government of this country or to 
prove but a temporary expedient paving the way for actual 
public ownership of all monopolies. Students of economics 
will do well to follow closely the course of events in this 
commonwealth. 

J. B. Eastman. 



